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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     318 of 2015 

(Under Section 302  of the Indian 
Penal Code arising out of G.R. 

Case No. 1284/14 
Committed by Addl.Chief Judicial 
Magistrate, Sonitpur, Tezpur. 
 

Present      :- Sri Ashok Kr. Bora,   
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- Sri Lalu Munda 
S/o Late Bengai Munda 
Vill- Khelmati 
P.S.- Tezpur,  
Dist. Sonitpur (Assam) 
 

Date of framing Charge :- 31/10/2015. 
 

Date of Recording Evidence :- 07/01/2016, 16/03/2016,  
03/05/2016, 02/08/2016 
 & 07/01/2017  
 

Date of examination of accused u/s 
313 Cr.P.C 

:- 21/01/2017. 
 
 
 

Date of evidence of Court witness :- 29/04/2016 

Date of Argument :- 10/03/2017 
 

Date of Judgment :- 18/03/2017 
 

Counsel for the  Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor, 
Sonitpur. 
 

Counsel for Accused person :- Smt. Dulumoni Sinha, 
Legal Service counsel. 
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J U D G M E N T 

1.  In this case accused Sri Lalu Munda is put for trial for allegation of 

charge u/s 302 of the IPC.  

2.     The factual matrix according to FIR in brief is that on 06-06-2014 at 

about 4.30 p.m. the accused assaulting his wife by means of a lathi, as a 

result, she died subsequently. The deceased is the younger sister of the 

informant. Accordingly, the informant Somra Munda filed the ejahar before 

the I/C of Bihaguri Police Out Post under Tezpur Police station on 07-06-

2014. Hence, this prosecution case.      

3.    On receipt of the ejahar, the Incharge of Bihaguri Police Out Post by 

giving GD Entry 95 dated 07-06-2014 and forwarded the same to O/C 

Tezpur Police Station. On receipt the ejahar, the O/C Tezpur Police station 

registered the case vide Tezpur PS Case No. 629/14, u/s 302 of the IPC.   

4.    After completion of usual investigation, the O/C Tezpur Police station 

sent up the case for trial against the accused Lalu Munda u/s 302 of the IPC. 

5.     On being produced the accused before this court, upon hearing of 

parties and on perusal of the record my learned Incharge predecessor in 

court, framed charge u/s 302 of the IPC against the accused Lalu Munda. 

Particulars of the charge are read over and explain to accused to which he 

pleaded not guilty and claimed to be tried. To substantial the case, 

prosecution examined as many as 8 numbers of witnesses. This court has 

also examined one court witness. After completion of prosecution evidence, 

accused was examined u/s 313 Cr.P.C. All the allegations made against the 

accused and the evidence appears against the accused are put before him 

for his explanation where he denied the evidence and declined to give 

defence evidence. 

6.      I have also heard argument put forwarded by learned counsels for 

both parties. 
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7.     The point for decision in his case is that : 

(i) Whether on or before 06-06-2014 at Beherajuri, Gabharu 

grant, the accused committed murder, intentionally or 

knowingly causing the death of his wife Sukurmoni @ Valguin 

Munda and thereby committed offence punishable u/s 302 of 

the IPC? 

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.   PW-1 Sri Somra Munda, deposed before the court that he 

knows the accused Lalu Munda. He also knew the deceased Sukumoni 

who was his elder sister. The incident occurred 1½ years ago. His sister 

was married to the accused. On the day of the incident, he was in his 

house. At about 2 p.m. when he went to the field he came to know 

from the villagers that his elder sister has been assaulted by the 

accused. Thereafter, he went to the house of the accused and saw his 

sister was sleeping on the bed. His sister told him that the accused had 

assaulted her. Later on, he came back to his house. On the next day, 

when police arrived in the village, he came to know that his sister has 

died.  Thereafter, he lodged the FIR in Puthimari Police Out Post.  

  In cross-examination, he admitted that in his elder sister‟s house 

she used to live along with the accused and four children. On the day 

before her death when he met his elder sister he stayed with her for 

about half an hour. His nephews were also present there. He has not 

seen the assault himself. He does not know how his sister died. When 

he went to sister‟s house the police came before his arrival. He did not 

know who inform police.    

10.      PW-2 Sri Ramesh Kahar, stated before the court that  he knows 

the accused Lalu Munda. Deceased Sukurmani was the wife of the 
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accused. She also knew the deceased Sukurmoni. The incident occurred 

on 06-06-2014.  Next day morning, i,.e. on 07-06-2014, he was 

informed about the incident by Elias Munda, the brother of the accused. 

He informed it, to Gaonburha Arup Boro. When he came to the house of 

Lalu Munda, he saw the dead body of Sukurmoni lying on the floor. He 

do not know who lodged the FIR. Thereafter, police came and prepared 

inquest over the dead body.  Ext. 1 is the Inquest report and Ext. 1(1) 

is his signature. The accused remained silent and did not spoke 

anything about the incident.  

  In cross-examination, he admitted that he did not know how 

Sukurmoni died. He informed police about the incident by his mobile at 

about 7 a.m.  

11.     PW- 3 Sri Arup Boro, stated before the court that he knows the 

accused Lalu Munda. Deceased Sukurmani was the wife of the accused. 

He also knew the deceased Sukurmoni.  The incident occurred about 

one and half years ago, at night.  Next day morning, Somra Munda 

informed him that accused Lalu Munda assaulted his wife Sukurmoni 

with a lathi. On that day it was raining at about 7 a.m. he went to the 

house of Lalu Munda. There he saw the deadbody of Sukurmoni lying 

on the floor. When he enquired Lalu Munda he told him that as his wife 

used to quarrel with him, he beat her with a lathi.  When he reached 

the spot, police was enquiring him. Police prepared inquest over the 

dead body. Ext. 1 is the Inquest report and Ext. 1(2) is his signature. 

Police seized one bamboo stick which was produced by the accused. 

Ext. 2 is the seizure-list and Ext. 2(1) is his signature. Material Ext. 1 

is the said bamboo stick.   

 In cross-examination, he admitted that Police prepared the 

sezirelist in the house of the accused Lalu Munda. When the Ext. 2 was 

prepared Lalu Munda was also present there. When accused Lalu Munda 

confessed before gathering people that he assaulted his wife, at that 

time PW 2 Ramesh Kohar was also present there.   Police reached the 

house of Lalu Munda before he reached there. Lalu Munda was 
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answering to the quarries put to him by police and they also heard what 

he was saying. Police was enquiring from Lalu Munda. They did not 

enquir from Lalu Munda. Material Ext. 1 is a bamboo stick (“Kami”). 

When Lalu Munda brought the Material Ext. 1 he did not accompany 

him inside his house.           

12.     PW- 4 Sri Elias Munda, who turned hostile,  stated before the 

court that accused Lalu Munda is his younger brother. Deceased 

Sukurmani was his sister-in-law. The incident occurred about one year 

and nine months ago, at night.  Next day morning, Sonu and Bobai who 

are the son of the accused informed him that something has happened 

to their mother. Thereafter he went to the place of occurrence on being 

called by police. There he saw the dead body of Sukurmoni inside the 

house of Lalu Munda. He do not know how she died. The sons of 

accused Lalu Munda, Sonu and Bobai are staying in his house. Lalu 

Munda used to stay with his wife Sukurmoni. My house is about 20 ft 

away from the house of Lalu Munda.  Police obtained my thumb 

impression on a piece of paper.   

 In cross-examination by defence, he stated that whatever he 

deposed before this court is true. He do not know from where the police 

has seized the bamboo stick. He has not seen altercation between the 

deceased and the accused but both used to consume liquor.    

13.     PW- 5 Sri Sonu Munda stated before the court that accused Lalu 

Munda is his father. Deceased Sukurmani was his mother. The incident 

occurred about one year and ten months ago, at night. On the day of 

the incident, he was in the house of his uncle Eliash Munda. He along 

with Bobai used to stay in the house of Eliash Munda. His father and 

mother used to stay in separate house about 20 ft away. There was an 

altercation between his father and mother. His father assaulted his 

mother. His younger brother told him about the incident. His mother 

died on the next day of the assault. When he went to the house of his 

father, his mother was alive. She asked for water from him and told him 
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that there was an altercation between her and his father and his father 

had assaulted her.   

  In cross-examination, he admitted that the name of his younger 

brother is Bobai who informed him about the incident. He has not seen 

the assault himself. Both his mother and father used to consume liquor. 

Both used to fight after consuming liquor. Bobai used to stay with his 

uncle Eliash. Bobai informed him about the incident on the day when his 

mother expired. He has not seen any injury on the body of his mother.   

14.  PW 6 Dr. Basanta Kandali stated on 07-06-2014, he was 

working as Medical & Health Officer-1 at Kanaklata Civil Hospital, Tezpur 

and on that day he performed post-mortem examination at 01.30  p.m. 

on the deadbody of  Sukumoni Munda @ Valguen  Munda , female, 35 

years,  in reference to Tezpur PS Case No. 629/14 u/s  302 of IPC on 

being escorted and identified by UBC 345 Mir Hussain Ali and Chamara 

Munda and found the following: 

External appearance. 

              Dead body of a 35 years young lady was examined. 
Complexion dark. Rigor mortis present.   

  1 x ½ x ½ cm CLW over left leg. 

  1 x ½ x ½ cm over right elbow. 

  10 x 5 cm bruise over right loin.   

   Other organs are healthy and intact.  

  All the injuries described are anti mortem in nature.  

  Stomach content, right kidney and piece of liver sent to 
Forensic laboratory for examination.     

OPINION  

    Opinion regarding cause of death is kept pending till the 
forensic laboratory examination report of viscera is available.  

 The injuries as described in his report are sufficient to cause the 
death of a person.   
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 Ext. 3 is the Post-mortem report and Ext. 3(1) is his signature and 
Ext. 3(2) is the signature of Joint Director of Health Services, Sonitpur, 
Tezpur which he knew.      

15.  PW 7 Sri Uttam Tamang stated before the court that on 16-01-2015 

he was posted as I/C of Bihaguri Out Post. On that day he received a Case 

diary of Tezpur PS Case No. 629/14 from O/C Tezpur PS. On perusal of the 

case diary he came to know that earlier I.O./SI Subleswar Deka has already 

completed the investigation. On being came to know that the viscera which 

was preserved for FSL by the earlier I.O. is send to the Director of FSL, 

Khilipara, Guwahati through the SP, Sonitpur. During investigation he 

collected the FSL report on 10-07-2015. Then he has submitted the 

chargesheet against the accused u/s 302 of IPC vide Ext. 3 and Ex. 3(1) is 

his signature.   

 In his cross-examination, he admitted that S.P. has sent the viscera 

to FSL on 18-02-2015.   

16.  PW 8 Sri Subleswar Deka, stated that on 07-06-2014 he was posted 

as I/C of Bebejia Police Out Post. On receipt of an ejahar filed by Sri Somra 

Muna after giving GD Entry No. 95  dated 07-06-2014 he himself take the 

charge of investigation. Immediately, he rushed to the place of occurrence 

and by sending the original FIR to O/C Tezpur PS. Ext. 4 is the said ejahar 

and Ext. 4(1) his signature with note. The place of occurrence is Beharguri,  

the house of the accused. He prepared the sketch map vide Ext. 5 and Ext. 

5(1) is his signature. He examined the witnesses at the place of occurrence. 

Then he conducted inquest on the deadbody, vide Ext. 1 and Ext. 1 (3) is his 

signature. He seized one weapon of assault i.e. a bamboo stick “kami” was 

seized from the place of occurrence vide Ext. 2 which was shown by the 

accused and Ext. 2(3) is his signature. Material Ext. 1 is the said bamboo 

“kami”.  In the statement of the accused, it is clearly mentioned that the 

said Material Ext. 1 was seized as shown by the accused. Ext. 6 is the 

statement of the accused and Ext. 6(1) is his signature.  In Ext. 6 he 

confessed his guilt. On 08-06-2014 he sent the accused to learned court for 

recording his statement but he refused to make confessional statement. Ext. 

7 is the prayer and Ext. 7(1) is his signature. Thereafter, vide deadbody 
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challan, Ext. 8 he send the deadbody for post mortem. Thereafter, he 

collected the post mortem report. On being transferred, he handed over the 

case diary to the then O/C Tezpur Police station.   

17. CW 1 Bobai Munda stated before the court that Accused Lalu 

Munda is his father. Deceased Sukurmani was his mother. The incident 

occurred about one and half year ago. She died during day time. On the 

day of the incident, it was Tuesday. He stayed in the house of his uncle 

Eliash Munda. At the time of the incident also he was not staying in the 

house of his parents. On that day he had gone to the house of Lalu 

Munda to watch TV. He do not know what had happened in the house 

of his parents in the day of the occurrence. He also do not know where 

his younger brother Sonu Munda was on the previous night of the day 

of occurrence but in the morning he met him. In the house of his 

parents, himself and his other brother did not stay. Only his parents 

alone stay in the house.  

  In cross-examination, he admitted that the house of Eliash 

Munda where he used to stay is situated at a distance of about 15 ft 

from the house of his parents. His mother was suffering from different 

ailments. His parents had good relationship between themselves. 

18.  These much is the evidence of the prosecution.  

19. Defence plea is total denial while his statement was recorded u/s 313 

Cr.P.C where he stated that he is totally innocent. His wife is heavily drunker 

for which she was suffering from many ailments.  

20.   I have heard the argument put forward by the Ld. Counsels of both 

parties.  

21.  The Ld. Counsel for the accused submitted that the prosecution 

has failed to prove the case beyond any reasonable doubt, firstly there 

is no any eye witness to the occurrence. Secondly, there is no any 

circumstance not to speak of any chain of circumstance to infer the 

accused in the alleged offence. Thirdly, though PW 3 Arup Boro stated 

that when he went to the house of the accused Lalu Munda, he saw the 
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deadbody of Sukurmoni lying on the floor. When he enquired Lalu 

Munda he told him that as his wife used to quarrel with him, he beat 

her with a lathi but in cross-examination, he admitted that accused Lalu 

Munda confessed before gathering of people that he assaulted his wife, 

at that time PW 2 Ramesh Kohar was also present there. But Ramesh 

Kohar no where stated that it is the accused who confessed before PW 

3 Arup Boro in his presence. Besides, there is evidence that before 

arrival of PW3 police reached there. There is also evidence that Lalu 

Munda was answering to the quarries put to him by police and they also 

heard what he was saying. Therefore, there is no evidence that the 

accused made that statement voluntarily immediately after the incident. 

As such, such type of extra-judicial confession cannot be reliable to 

convict the accused. Fourthly, PW 4 Elias Munda who is the younger 

brother of the accused turned hostile. His hostile portion of evidence no 

way corroborated the statement of other witnesses. Besides that, 

aforesaid statement alleged to be made by said witness before the 

police has not been confirmed through the Investigating Officer. As 

such, the aforesaid statement has no value. Fifthly, though the I.O. 

stated that according to the statement of accused aforesaid bamboo 

“kami” was recovered. By Ext. 6 accused shown to have been confessed 

his guilt but the aforesaid statement was made before the I.O. that too 

in the police station therefore, that confessional statement cannot be 

used by prosecution against the accused. Sixthly, in Ext. 2 seizruelist, 

there is no signature or thumb impression of the accused. The law is 

well settled that if a certain material is seized from the possession of 

any person law demands to obtain signature of the said person but here 

in Ext. 2 does not bear any signature. Even Material Ext. 1 does not 

bear any signature of the accused nor any witness. In view of the 

aforesaid reasons, the accused is required to be acquitted.  

22. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur has 

submitted that the prosecution has ably prove the case beyond any 

reasonable doubt as there is sufficient circumstances, therefore, the accused 

is required to be convicted under section 302 of the IPC.     
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23.  To fortify his argument, learned PP has submitted  the 

following case laws:  

  1. Brajalal Dev & ors Vs. State of Tripura reported in 2011 

Crl.L.J. 4643  

2. Ujjagar Singh Vs. State of Punjab reported in 2008 

Cr.L.J. 808. 

 3.  Doma Hanch Vs. state of Assam reported in 2016 (5) 

GLT 121  

 4. C. Ronald and another Vs. State of U.T. of Andaman & 

Nicobar Islands, reported in 2012 Cr.L.J. (SC) 672. 

 5. Arabian Murmu Appellant Vs. State of Assam, 

respondent Gauhati High Court 2016 (5) GLT. 636.  

 I have thoroughly perused the whole case laws cited by learned 

Public Prosecutor.  

24. Keeping in mind the rival submissions advanced by learned counsel 

for both the parties, I am going to dispose of the case as follows. 

25. A close scanning of the record, it appears that actually there is no 

any eye witness to the occurrence. PW 1 Sri Somra Munda stated nothing 

against the accused as to involving in killing of the deceased. He simply 

stated that he was at his home. At about 2 p.m. when he went to the field 

he came to know from the villagers that his elder sister has been assaulted 

by the accused. Thereafter, he went to the house of the accused and saw 

his sister was sleeping on the bed. His sister told him that the accused had 

assaulted her. Later on, he came back to his house. But he admitted in 

cross-examination that when he went to his sister‟s house police came there 

before his arrival. He admitted that he did not how his sister died. 

Therefore, the alleged dying declaration itself is a contradictory. Besides, the 

statement of PW 1 is silent as to the mental state of the injured when she 

made such alleged dying declaration. That apart, according to PW 1 at the 

time when he met his sister his nephew was also present. But prosecution 

has failed to produce the nephew in whose presence the deceased made the 
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alleged dying declaration before the PW 1. Therefore, the alleged dying 

declaration cannot be relied to be.  

  It also appears that PW 3 stated that he knows the accused and 

the deceased Sukurmoni. The incident occurred about one and half 

years ago, at night.  Next day morning, PW 1 informed him that 

accused Lalu Munda assaulted his wife Sukurmoni with a lathi. On that 

day it was raining at about 7 a.m. he went to the house of Lalu Munda. 

There he saw the deadbody of Sukurmoni lying on the floor. When he 

enquired Lalu Munda he told him that as his wife used to quarrel with 

him, he beat her with a lathi. According to him at the time of extra-

judicial confession made by the accused, PW 2 Ramesh Kohar was also 

present there but Ramesh Kohar no where stated that accused in his 

presence confessed his guilt. Rather PW 2, Ramesh Kohar stated that 

accused remained silent and did not spoke anything about the incident. 

Therefore, said Ramesh Kohar noway supported the extra-judicial 

confession alleged to be made by accused. 

26.   In regards to extra-judicial confession, it has been held in 

Hon‟ble Supreme Court case in Seikh Usuf V. State of West Bengal, 

reported in (2011) 3 Supreme Court cases (Cri) 620 where 

Hon‟ble Apex Court held -   

 “While dealing with a circumstance of extra judicial confession 

one must keep in mind that is a very weak type of evidence and 

requires appreciation with great caution. Extra-judicial confession must 

be established to be true and made voluntarily and in a fit state of mind. 

The word of „witness‟ must be clear, unambiguous and clearly convey 

that the accused is the perpetrator of the crime. The extra-judicial 

confession can be accepted and can be the basis of conviction if it 

passes the test of credibility”.   

 

27. It is settled position of law that extra-judicial confession, if true 

and voluntary, it can be relied upon by the court to convict the accused 

for the commission of the crime alleged. Despite inherent weakness of 
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extra judicial confession as an item of evidence, it cannot be ignored 

when shown that such confession was made before a person who has 

no reason to state falsely and to whom it is made in the circumstances 

which tend to support the statement.  

28.    In Maghar Singh V. State of Punjab (AIR 1975 SC 1320), 

the Hon‟ble Apex Court relying upon earlier judgment in Rao Shiv 

Bahadur Singh v. State of Vindya Pradesh (1954 SCR 1098), 

held that “the evidence in the form of extra-judicial confession made by 

the accused to witnesses cannot be always termed to be a tainted 

evidence. Corroboration of such evidence is required only by way of 

abundant caution. If the court believes the witness before whom the 

confession is made and is satisfied that the confession was true and 

voluntarily made, then the conviction can be founded on such evidence 

alone.” In Narayan Singh V. State of M.P. (AIR 1985 SC 1678) 

Hon‟ble Apex Court cautioned that  “it is not open to the court trying the 

criminal case to start with presumption that extra-judicial confession  is 

always a weak type of evidence. It would depend on the nature of the 

circumstances, the time when the confession is made and the credibility 

of the witnesses who speak for such a confession. The retraction of 

extra-judicial confession which is a usual phenomenon in criminal cases 

would be itself not weaken the case of the procedure based upon such 

a confession.” Kishore Chand V. State of H.P. (AIR 1990 SC 2140) 

Hon‟ble Apex Court held that “an unambiguous extra-judicial confession 

possesses high probative value force as it emanates from the person 

who committed the crime and is admissible in evidence provided it is 

free from suspicious and suggestion of any falsity. However, before 

relying on the alleged confession, the court has to be satisfied that it is 

voluntary and is not the result of inducement, threat or promise 

envisaged under section 24 of the Evidence Act or was brought about in 

suspicious circumstances to circumvent sections 25 and 26. The court is 

required to look into the surrounding circumstances to find out as to 

whether such confession is not inspired by any improper or collateral 
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consideration or circumvention of law suggesting that it may not be 

true.”      

 

29.  In the instant case, the extra-judicial confession made by 

accused before the PW 3 Arup Boro in presence of PW 2 Ramesh Kohar 

but Ramesh Kohar did not support this. Besides that, according to said 

PW 3 Arup Boro when he reached the spot, police was enquiring 

him. Police reached the house of accused before his arrival and 

the accused was answering to the quarries put to him by police 

and they also heard what he was saying but they did not enquire 

from accused. Therefore, the aforesaid alleged extra-judicial 

confession cannot be reliable to convict the accused, first PW 2 

Ramesh Kohar in whose presence accused made confession did 

not support the aforesaid confessional statement. Secondly, PW 3 

himself stated that before his arrival at the place of occurrence 

police reached there and he heard police put some questions to 

the accused and accordingly, he replied. Therefore, the aforesaid 

extra-judicial confession cannot be said to be made by the 

accused instantaneously immediately after the occurrence or 

procured without any influence or pressure. Therefore, the alleged    

extra-judicial confession cannot be relieable to use in favour of the 

prosecution.  

 The other witness, in this case is PW 4 Elias Munda who turned 

hostile. The un-hostile portion of his evidence is that the accused is his 

younger brother and deceased Sukurmani was his sister-in-law. The 

incident occurred about one year and nine months ago, at night.  

Therefore, he went to the place of occurrence on being called by police.   

There he saw the dead body of deceased inside the house of accused. 

He do not know how she died. The sons of accused, Sonu and Bobai are 

staying in his house. Accused used to stay with his wife Sukurmoni. 

Thereafter, he turned hostile.  
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30.  Now, the question comes, whether the hostile evidence of PW 4 

can be used to convict the accused? 

31.  It has been held in State of Rajasthan Vs. Bhawani (2003) 

7 SCC 291, where the Hon‟ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the court at 

the request of the prosecution counsel and he was allowed to cross-

examine the witnesses, no doubt furnishes no justification for rejecting 

en block the evidence of the witnesses. But the court has at least to be 

aware that prima facie, a witness who makes different statements at 

different times, has no regard for truth. His evidence has to be read and 

considered as a whole with a view to find out whether any weight 

should be attached to the same. The court should be slow to act on the 

testimony of such a witness and, normally, it should look for 

corroboration to his evidence. The High Court has accepted the 

testimony of the hostile witnesses as gospel truth for throwing 

overboard the prosecution case which had been fully established by the 

testimony of several eye witnesses, which was unimpeachable 

character. The approach of the High Court in dealing with the case, to 

say the least, is wholly fallacious.”  

32. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, 

reported in 2004 (Cr.) 499, it has been held that - 

 “Normally, when the Public Prosecutor requested for permission 

to put cross-question to a witness called by him, the court used to grant 

it. Here if the public prosecutor had sought permission at the end of the 

chief examination itself, the trial court would have no good reason for 

declining the permission sought for. But the Public Prosecutor is not do 

so at that stage. Be that as it may, if the Public Prosecutor is not 

prepared to own the testimony of the witness examined by him, he can 

give expression of it in different forms. One of such forms is the one 

envisaged in S. 154 of the Evidence Act. They very fact that he sought 

permission of the court soon after the end of the cross-examination, 
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was enough to indicate his resolve not to own all what the witness said 

in his evidence. It is again open to the Public Prosecutor to tell the court 

during final consideration that he is not inclined to own the evidence of 

any particular witness in spite of the fact the said witness was examined 

on his side. When such option is available to a public prosecutor, it is 

not a useful exercise for the Supreme Court to consider whether the 

witness shall again be called back for the purpose of putting cross-

question to him.”    

33.  Coming to the present case, it appears that other witnesses no 

way supported the prosecution case. That apart, there is no any 

evidence which is corroborated to the hostile evidence of any of the 

prosecution witnesses. Besides, the statement of aforesaid hostile 

witness is not confirmed by the I.O. in the court. Therefore, the hostile 

portion of evidence of PW 4 cannot be used to convict the accused.  

34. Then there remained another four witnesses. PW 5 Sri Sonu 

Munda , the son of the accused as well as the deceased stated that on 

the day of incident he was in the house of his uncle Eliash Munda. He 

along with Bobai used to stay in the house of Eliash Munda. His father 

and mother used to stay in separate house about 20 ft away. There was 

an altercation between his father and mother. His father assaulted his 

mother. His younger brother told him about the incident but his younger 

brother who informed him about the incident i.e. Bobai was not 

examined by prosecution neither by Investigating Officer. The younger 

brother of PW 5, Bobai Munda while examined as Court Witness 1 

nowhere stated that his father and mother used to stay in a separate 

house about 20 ft away. There was an altercation between his father 

and mother. Rather he stated that in the house of his parents, he 

himself and other brother did not stay. Only his parents alone stay. 

 Other three witnesses are PW 6 Doctor who conducted the post-

mortem examination on the dead body of the deceased and PW 7 and 8 

are the Investigating Officers.     
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35.  Here in the present case as discussed above, there is no direct or 

indirect evidence or any circumstantial evidence or not to speak of chain of 

circumstances to infer the accused indulged in assaulting the deceased 

causing her death. As discussed above, the alleged dying declaration made 

before the PW 1 cannot be believable. Similarly, the alleged extra-judicial 

confessional statement made by accused before PW 3 is also not reliable, 

firstly, that extra-judicial confession cannot be said to be made by the 

accused instantaneously immediately after the occurrence. Secondly, 

according to him accused confessed before him in presence of PW2 Ramesh 

Kohar but PW 2 Ramesh Kohar no way supported the version of PW 3.The 

hostile portion of evidence cannot be used in favour of the prosecution to 

convict the accused as firstly, that hostile portion of statement is not 

corroborated by any of the witness, secondly that statement is not confirmed 

by the Investigating Officer.    

36.  The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution, and the evidence must 

be such as to exclude every reasonable doubt about the guilt of the accused. 

An accused cannot be convicted of an offence on the basis of conjectures or 

suspicion. Since reasonable doubt arisen in my mind, after taking into 

consideration, the entire material before it regarding the complicity of the 

accused, so benefit of doubt given to the accused.   

37.  In view of the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove the charge levelled against the accused 

beyond any reasonable doubt. As such, the accused is entitled to get the 

benefit of doubt. Hence, accused Sri Lalu Munda is acquitted and set him at 

liberty forthwith.    

38.  The liability of the bailor is hereby discharged.  
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39. Send back the GR Case record being No.1284/14 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 18th  day of 

March, 2017.   

 

                                                                 (A.K. Borah) 
                                  Sessions Judge, 
                                 Sonitpur, Tezpur. 

Dictated and corrected by me.  

 
 
             (A.K. Borah) 

                Sessions Judge, 
                                                Sonitpur, Tezpur.                                                              

 Typed by me.     

(R. Hazarika)Steno. 

  

 

 

 

 

 

 

 

 

 

 

 

 



Page 18 of 18 

 

 Sessions Case No 318 of 2015. Page 18 

 

A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Sri Somra Munda. 

  P.W.2  -  Sri Ramesh Kahar, 

  P.W. 3 -  Sri Arup Boro,  

  P.W. 4 -  Sri Elias Munda 

  P.W. 5 -  Sri Sonu Munda,  

  P.W. 6 -  Dr. B. Kandali, M.O., 

P.W. 7 -  Sri Uttam Tamang, I.O. 

P.W. 8 -  Sri Subleswar Deka, I.O. 

COURT WITNESS 

C.W. 1 -  Sri Bobai Munda.  

Prosecution  Exhibit 

  Ext.1   - Inquest report 

  Ext.2    - Seizurelist  

  Ext.3  -  Post mortem report 

  Ext.3   - Chargesheet  

  Ext.4  - Ejahar 

  Ext.5  - Sketch map 

  Ext. 6 -  statement of accused.  

   Ext. 7 -  prayer  

  Ext. 8 -  Dead body challan. 

 

     

                                                               (A.K. Borah) 

                                                             Sessions Judge, 

                                                                      Sonitpur, Tezpur.   


